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Russia

Q&A

Q1 Is Criminal Enforcement available in your jurisdiction for:

Al (a) Patents Yes
(b) Utility Models Yes
(c) Industrial Designs Yes
(d) Trademarks Yes
(e) Copyrights Yes
(f) Other Rights Trade Secrets

Q2 What Remedies are available in your jurisdiction for Criminal Enforcement?

A2 The remedies are senentence, compulsory works, compulsory labor, corrective labor, and
penalty. The type of punishment is decided by the judge based on case circumstance.

Q3 To which agency can an IP owner submit complaints regarding IP infringement?

A3 (a)Police Authorities Yes
(b)Prosecutor Offices Yes
(c)Criminal Courts No
(d)Other Federal Antimonopoly Service, Federal Customs Service, Rospatent (Trademark
Office)

Q4 Can a Licensee submit complaints on behalf of the licensor (IP Owner) ? Are there any
requirements for doing so?

A4 Yes, if the right is based on the exclusive license. If the license is not exclusive, but IP owner
gave the PoA to licensee - it is also possible. (art. 1229 Civil Code).

Q5 According to relevant laws, who can prosecute a criminal action against an IPR infringer?

A5 According to Russian criminal procedure code, the prosecutor, investigator, body of inquiry and
the judge are entitled to file criminal action.

Q6 If an IP Owner can file a criminal action and prosecute an infringer as well as a prosecutor,
can a Licensee file a Criminal action on behalf of the licensor (IP Owner) ? Are there any
requirements for doing so?

A6 IP Owner can't do it by himself.

Q7 Can authorities (including administrative, judicial, and any others where applicable) file a
Criminal action on ex officio basis? If so, please indicate the name(s) of such authorities.

A7 No (there should always be a complaint and other set of documents from the injured party -

rights holder). Ex officio is possible in other Criminal cases which might indirectly involve IP

(for example - fake alcohol based on lack of excise label).
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Does the investigating (e.g. Police, etc) and prosecuting authorities have any specialized
body in dealing with IP, including anti-piracy?
No. Just general economic departments that are entitled to deal with IP. But this is not their

only specialty.

Is there in your jurisdiction any Court with specialization in IP (or that had IP among its
specialization) that also handles Criminal enforcement? Otherwise, is IP Criminal
enforcement handled by regular Criminal Courts?

It can be handled by regular Criminal courts (general jurisdiction courts) only.

Can an administrative action (e.g. customs action) turn into a criminal action? If so, please
describe the threshold/requirement for the action, such as amount of monetary values of
seized goods, etc.

Yes, two criterias: 1) repeated offence; 2) significant damage (over RUB 1,5 million- approx.
USS 25,000) - (the damage that can be recognized by the court as major, the law is not
specified, the courts when setting should be based on the circumstances of each particular

case).

In case an offender is a juristic person, is the director, manager, or any person responsible for
the operation of such juristic person also liable to the penalty prescribed for such offence?
Would the police normally arrest such person during a raid action?

In accordance to Russian legislation an offender can't be a juristic person (legal entity), it
should necesserily be a physical person. So for infringing action of a legal entity its officials

may be deemed liable if their guilt and intent is proven.

How do the courts in Criminal enforcement deal with evidence? Do the Parties have the
burden of assisting authorities (e.g. public prosecutor, police) in producing them?

The Court can take both an active and passive role in collecting evidence. That is, the parties
shall present evidence to the Court; also, the Court using its own discretion may order the
parties or any third parties to submit additional evidence, as needed. The parties/authorities
have the burden to provide evidence as per the court's order. We need to help police -
calculation of damage size, sometimes arranging for transportation and storage of seized

goods, expertise, position presentation before courts, helping with papers on the case etc.

What is the minimum and maximum sentence provided?

According to Russian Criminal Code, for illegal use of an invention, utility model or industrial
design the minimum sentence is 6 months; the maximum is 6 years or compulsory works for a
term of up to 480 hours, or compulsory labor up to 2 - 5 years; For plagiarism the minimum
sentence is 6 months; the maximum is 2 years; also can be imputed compulsory works up to
480 hours, compalsoury labor for up to 2 years; corrective labor up to 2 years. lllegal use of a
trademark, service mark, an appellation of origin or similar designations for homogeneous

goods can be charged by correctional labor for up to two years or community service for a
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period of up to two years, or imprisonment for up to two years; the same crime committed by

an organized group community service for up to 5 years, or imprisonment for up to 6 years.

What is the average imprisonment time issued during criminal enforcement? (If possible,
generate this average based on 10+ cases)

The average imprisonment term is approximately 1-2 years. This is generated from random
decisions granted by the Russian Supreme Court, General jurisdiction courts in the year
2010-2015. Out of 25 decisions imposing imprisonment, there are 8 cases for which the
imprisonment term is 2 years. While, the number of decisions imposing the imprisonment
term from 2 years to 3 years is three. The number of decisions with imprisonment term of 6
month is seven and 2 decisions with imposition compulsory community service for 400 hours;

five decision suspended sentence from 1 to 3 years.

What is the minimum and maximum penalty provided?

Illegal use of an invention, utility model or industrial design shall be punished by a fine of up to
two hundred thousand rubles (USS 3,000) or the salary or other income for a period of
eighteen months; The same acts committed by a group of persons by prior agreement or an
organized group shall be punished by a fine of one hundred thousand (USS$ 1500) to three
hundred thousand rubles (USS 4600) or the salary or other income for a period of one to two
years. Plagiarism - if this act caused large-scale damage to the author or other right holder -
this crime wil be punishable by a fine up to two hundred thousand rubles (US$ 3,000) or the
salary or other income for a period of eighteen months. lllegal use of a trademark, service
mark, an appellation of origin or similar designations for homogeneous goods, if the act is
committed repeatedly or caused major damage - shall be punished by a fine of one hundred
thousand to three hundred thousand rubles or the salary or other income for a period of up to
two years; committed by a group of persons by prior conspiracy - shall be punished by a fine of
two hundred thousand to four hundred thousand rubles USS$ 6150) or the salary or other
income for a period of eighteen months to three years;organized group - shall be punished by a
fine of five hundred thousand (USS 7600) to one million rubles (USS$ 16100) or the salary or

other income for a period of three to five years.

What is the average of the amount of issued penalties in criminal Enforcement? (If possible,
generate this average based on 10+ cases)

The statistics are not available. In most criminal cases with the requerement of penalties Court
reffered it into civil legal proceedings. In the trademark cases considered in criminal

proceeding, the average fine penalty is lower than RUB 50,000 (approx. USS$ 750).

Is it possible to obtain Search or Seizure warrant as a preliminary proceeding? Who will issue
such warrant?

Yes. According to Article 182 of the Criminal Procedure Code, Search is based on the
investigator's decision; the search in the private living house/premises is based on a judicial

decision. The Court is the only authority allowed to grant a search warrant either on its own

125



Q18

Al18

Q19

A19

Q20

A20

Q21

A21

Q22

A22

discretion or upon an application filed by the Police. It is also provided in Section 69 that the
search warrant can be directed for the purposes of seizing goods to be used as evidence for
the sake of an inquiry, a preliminary hearing or even a trial, or the articles whose possession
constitute an offence, or which has been obtained by unlawful means or which is reasonably
suspected to have been used or intended to be used for committing an offence (e.g.
infringement of a mark). Such process is not available for the rights holder. Only for

law-enforcement bodies who have the responsibility and authority prescribed by law.

What is the average time that a criminal enforcement case lasts from the seizure/raid action
to a final decision in first instance? (If possible, generate this average based on 10+ cases)
The minimal time is 6 months if the act is committed repeatedly or caused major damage and
it can go up to 1,5 years if committed by an organized group. Also, it depends on venue of
proceedings. Exact timing depends on the case circumstance and behaviour of convicted
persons. Timing terms may be suspended by authorities for various reasons. An average

timeframe for a simple criminal TM infringement case could be about 1 year.

What is the average time that a criminal enforcement case lasts from the seizure/raid action
to a final and non-appealable decision, including appeals? (If possible, generate this average
based on 10+ cases)

This can take up to 3 years. On average 1.5 to 2 years.

What are the penalties against repeating offenders? Are they higher than the penalties
which are imposed on first time offenders? If so, please provide details
The penalties against repeating offenders (can be found in Russian Criminal Code) are higher

and judged by criminal litigation, not civil. (Please, see Qs 14, 15).

Are fines and imprisonments based on the activity of the arrested counterfeiter (e.g. retailer,
wholesaler, manufacturer, importer, exporter)? Or other factors such as the health risk
factors resulting from the infringing goods (e.g hazardous substances etc), the volume of
seized goods, or the value of seized goods?

Yes.

What is the reduction anyone is likely to receive on a sentence in a criminal matter for
entering a plea of guilty? Please use % if possible

According to the Criminal Code (Article 61) the mitigating circumstances are recognized:

the commission of the first offense of minor or moderate severity due to accidental
coincidence of circumstances; minority of the guilt; commission of a crime due to a confluence
of difficult life circumstances or on motive of compassion; commission of a crime as a result of
physical or mental coercion or by virtue of material, service or other dependence; commission
of a crime in violation of the conditions of the legitimacy of necessary defense, detention of
persons who committed the crime, extreme need, justified risk, superior orders;(...)

In imposing sentence, may be taken into account as mitigating circumstances not provided for
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by part one of this article.

If available, please provide us with a completion and conviction rate (in the absence of
precise statistics, we invite you to present us with your best estimate indicating that it is an
estimate).

In criminal cases, the rate of conviction is approx. 60-70%.

What is the average cost that an IP owner has to incur in order to proceed with Criminal
Enforcement? If available, breakdowns such as attorney fee, storage fee and others (say,
bond or security), where appropriate, is appreciated. Please distinguish between private
prosecution (attorney) and public prosecution (public prosecutor).

Attorney fees can vary from case to case depending on representing attorneys and firm, etc,
however, according to our experience an average fee would be approx. of USS$ 20,000

(minmum of Attorney's work) - USS$ 90,000.

Are there any areas/industries where IP Criminal Enforcement is particularly common in your
jurisdiction (e.g. apparel or spare parts)? Please use % if possible.
The most common areas are alcohol 50%, drugs 40%, tobacco 20%, auto spare parts 60%,

software 40-85%, perfumery 25% , fashion 30%, household chemicals 30-40%, food 25%.
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ZER 7—RIARE

EJ1-R [ HRUREY R i X5} BUES HEFIE BEE
Totalr::':it:p oA (mmE) e am::::‘:f seized  Eqtimate Value  #EMM (FH) The amount of fines H@E (FIRH) Sentence IP Type Repeated offense Case Code
$78,300(to date, case 35,000
. pending) (shampoos, household
RU R
ussia Agent Fee : 61,000 ¥9,000,000 cleaning prodicts, $158,000 ¥18,170,000 N/A N/A N/A N/A Trademark yes N/A N/A N/A N/A
Storage Fee : 17,300 shavers)
$20,000(case finished) 3500
RU Russia Agent Fee : 20,000 ¥2,300,000 (detér =5t) $28,000 ¥3,220,000 N/A N/A 2 years (+ probation) 730 Trademark None N/A N/A N/A N/A
Storage Fee : n/a 9
$20,000(case finished) 3414
RU Russia Agent Fee : 20,000 ¥2,300,000 ! $41,500 ¥4,772,500 N/A N/A 2 years 730 Trademark None N/A N/A N/A N/A
(perfumes)
Storage Fee : n/a
$52,366(case finished)
Agent Fee : 52,366 8,193
RU Russia 9 e ¥6,000,000| (engine oil, labels, $26,783 ¥3,080,045 N/A N/A discharged from liability = Trademark None N/A N/A N/A N/A
Storage Fee : n/a(stored caps etc.)
and destroyed by police) e
RU | Russia N/A N/A Alcohol (amount n/a) USD38,281 ¥4,402,315| fine - USD 2,500 ¥287,500|no 0 Trademark yes 22K-1333/2015 2015/05/12 | Various (Hemnessy, Olmeca, | ooy .
Johnnie Walker TMs)
RU Russia N/A N/A Clothes (amount n/a) N/A N/A fine - USD 15,000 ¥1,725,000(no 0 Trademark N/A N/A 2014/03/24 N/A N/A
RU Russia N/A N/A Clothes (amount n/a) N/A N/A N/A N/A home arrest - 10 months 300 Trademark N/A N/A 2013/09/09 N/A N/A
Adidas AG, Nike
4 Clothes and shoes " 2 2 ot
RU Russia N/A N/A N/A N/A N/A N/A compulsory community service 0 Trademark N/A 1-21/2016 2016/04/29 International Limited, N/A
(amount n/a) Chanel SARI
Clothes and shoes Adidas AG, Nike
RU Russia N/A N/A USD4,026 ¥462,990 USD 1,666 ¥191,590|no 0 Trademark N/A 1- 55/2015 2015/08/26 International Limited, Bayramov D.I.
(amount n/a) Chanel SARI
RU Russia N/A N/A Shoes (amount n/a’ UsD1,355 ¥155,825 N/A N/A 6 months of imprisonment 180 Trademark N/A 1- 26/2014 2014/02/17 GEIRES RS, RIS Ibragimli M.F.o
( . ) g " imprt k i International Limited ragimii M.F.0.
- Shoes and clothes
RU Russia N/A N/A (amount n/a) N/A N/A USD 333 ¥38,295|no 0 Trademark yes 1-24/2014 2014/08/08 n/a N/A
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