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1. 7 A—XMFVU7T
A=A N7 VT TIE, ANOARTBERICGENND S5 & S0, BFUIFEEZEARAAD
HFETAUE, SR UIRB A RRE L& LThH, EOAFIN AT TRWR
D EARRNIBRENTRETH D, 723, H AT 25581E, WE ORGE & [FIERIC
PRI DA S AVRGEVESE 41 50, 7z, FERRRR O FTEEMEFEEEE 43 50 OfEHEER
HIZE%S T %,

(1) FRIINCREET D ptEE EOBIEIZ DN T
MRTPA ST U CRFICIARE L7 PEyE EOIEIT 22, LR > T, PEiEiER 17
SOMRNEE 41 5570 & O— I BUED BIEIGR & L CEMLD,
AN EET 2 53ComER & LTI, PAEESS 17 5T PR ERIS N, £0
T, RO 41 RICBWT, BERT A Z ENTEARWVPEELE LT, @B/
BENRZET DIV T D (PAEES 41 455 1 50,

DAL 17 RICBIT AMEIEOERIL, U To LB Thso, MHEE 1%, THdHE
ML LTS UTREET 2G5 T — B2 %, AN S L THE | ITHREET %
FAfn ST —E AN DIBIT B 72D 5, IERATEDESRTHH, ) &L,
bl R L1, 307, 68, AW B4, B K, 77 R, 88, 791,
Foro b, WEOHNE, IR, ¥, EELUIED, UIThL oA ET, | &
EFRSINTND,

FAREVESS 41 25 ClE, [RISER 3 TESUTES 4 TSRS T 5AICDI, il fid7aus
PECHDH L LTHY, 5 3HTIE, #B/I0/RWpEES, HEEADIEER XIS
TERHS & M O PG L TR & &3 25 OICAREIZHE L Tk 5 7 (inherently
adapted to distinguish)(CLF, TABEINZGHBI) D7\ i) L Ried 5, ), HFEH
AN RN OFSE R ih TR 25 C & R £ M LTy P (st
W 41 550 3 H@D) EHE SN TV D,

F72, FHAETHE, #RIIOROEEIL, Ao TlEd 5 S OOARERNTFRL T
BHDHN, AT DI LR B D RFEEEREES 41 555 4 H@D) TH S
EHEIN TS, LT, TOMEE R ER U — B A Z BT 2 DICAREMIZ
L COAREE ], TAHBEAIC K DR OBLEOM A XIIEROREX ), (6% of
DI HP DRI OBEFRPKATN T X5 (AEEESF 41 456 4 THD)D > 5 Gii),

ZIC, Napgi i3t — e Ao, &, &, Hd ik, JREMITZE O
DR ; XL, O)FEEhOEFERI X IV — B A DOIRMREY | 2 @A Sns X 5 7%
RERE CRE DM RR SNVTZ GRS, ANEMIZHBI D ORVEETH D EERI LT
% (Fatiyief 41 55565 4 TEIE 1),
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L7eD3o T, ARERNZGRN D72\ O pEEERGETES 41 5565 3 BOIZ W\, AL
L OBAN A LTS 2 LR T, BENTHETH S, £, FHHTIR
b2 BAEINHIN OB HHHETH > Th, HEAICEVHBIAZALTNDZ L
PO HILIUL, BEESAHETH B,

(2) TFLEDD 72D RGO T OB HEAE OB
PARESEA ~ = 2 7 U2, TPLAEICE U TRICHHRE L@ v, LavL, K
BN 1D 8 % FatE A patiskids~ = = 7 /L Part 22, 4.1 IZ% T 6 THY, Z0
iz, #:(Surnames) K N DL HIN G F D,

BEIZOWTI, fRERS SUTFERE 2 BT T X 0 nEWE AT 2 L oLt
%, HOIREORGLFR N DD L INTW5D, £, RERNTEN D3 H DD
LNE, MOEFD, W OMHEEEZT 5 E YRR A M Lo e AT 50
BNZE D, LIRS T, DN EORRE %72 H D(commonness) TH 573N X
ST, HFERGEENA T D ARE 725805 ) ORRE SR S i s,

H DN R B DO THLHENE, A—A b7V TEEOHICET 57 —2 X
— A(Search For Australian Surnames)/3%H Y, ZDOT—HX—ATT50 L LDt v
N S T2, T OrEIT A (common) TH 5 LI SN 5 ([t~ =27 /L
Part 22, 16 X8 19), 121, Smith] X (BROOKES] 7¢ &7 —fAIZRIEITFE4 3
%R

ADEA (full name)lZ oW T H[RIEETH 2 (ElE#RA~ =2 7 /L Part22, 18), %%
ARIN R L LT (common) TH Y, 2O XITEBE S — K2 H O
(commonplace) TH DA ZBRNT, KAITIEAMNBEGENFRETH D, — A4
Aiofl & LTlE, [John Smith| R4 % THER) (ZOWTHIEA L7258 035850 6
%, IJohn Smith] OKAITA—A N7 U TIZBWCHEFIC—HIRL4FI TH D 7
ST Y, £, fEEnEst Mk BIHEFEIZE > TZRpEm Thd, 20
oG, HEONRERD,

(3) HFLEND DR CTORPH
(3—1) fEMaDAIHEME
ARNDHFA U556 L B =D L7256 & T b,
(a)  ARADHFELIZSE
F—A b T U THEETFCLT, TPAU LEied 5, ) ROHBEREEAOWTNL,
BFLENORDENER, ZOWTF, HEE ULTERT V—T DONED GRS IR
pn XAZEE S DB OWTHE L7256, EORIEN NG DG & 7V —T 4 08;
HETHRRDLN, NIRL)DYE, Z O UFEBIZOWT, @RI Rn &
ZELEH & U COYBHRED G S A5 A T HEANIZIT A E LTV D,

NLTHLHAEE, —ROISEINNNHD L SNTEY, WFELCEHEELD,
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[John Smith| @ X 9 7e—fHIZRARITTH LA, HiE AL D3 XIS % [E 1
PINRTHELSNE, BENFHETH 5 (iR~ == 7 /L Part 22, 4.1), — %1972
ZHITHH-TH, TOREICH LH0, MRl 2B Uiz L, KTFHL L
TN EA L TNDZ ERRD LNIUDEEKTIEN D24 H & HERFELA LR~ T
AV

BRI N—T 4 ThDHGE, FREMMLXIHRERE & ORRT, ZOL4FRD LR
726 DITEEE T D G (FEIESS 41 RPFT S,

(b) RANTRWENHFEL=%E

[PAUIZ LD L, HBESNIZAFOFTAE CRWEDHFE L5513, PatEiks 41
SRR OVRNESR 43 SRGERRIRIFI O RIREM) 25 F S, RS,

BT N—T DAL=, PEL L TERIN—T /2 LT 5E, HEEL T
WAEDTFRAERFTND Z ENRRETH D, FPOHBEARNTIIRL, IS 7oHEF
EATLHFE-FITEIDHBEINTSGEE, RN OFFHELZE TV D FOEmHLZ 7
HAUSHEEB R M T 5, BRI —7AICE L TE, FFRECnz, Ft@od
B LFkTH 5,

2B, BEICITER LW, TPAU 1, N REOFRT IV—T 40572 5 PEkE
ZHFET2581%, YU N —T74 DM IOV TED TIENEE N WA, RS
WEUDEAENDD LR L T D, B, YT L —T DR A L R—DJE
ENHSTBRZ, DA L N—DFRERLS HDH A =D BEFICHE LT Sa 02T
HIVD, FRRZER T N—T ORERZI L% 7 N— 724 O MEDHEIIRIE T D00
ODWCHEE Ip o T r— AR D 5,

(c) F&®
L72i3oC, FEEMM UIIEERS & OBIR TR 72 & U CTEM & 22 2556
LT,

(7) T XLEZSE 4 D072 44 Aif(common name) T 555
(1) HEERGEN ST N—T 4T, EOLFRI TR a5
(V) ANATHHD, EDONLDFEUIEE & BN~ TS5
() ARASUTEL MR AT H5E TRWEDHE L5

THY, (DOHAIFE S, ERIRFROFREMENH D & U CRarEikEss 43 405 H

SNb,

LIFOREL, EREOO)~(ENGEE T D58 2R E T 5,
(3 —2) #Hff& 7 DFEE R SUTFRER S
IPAU KOHBREAOWTS, LUFORS SUIRG IOV THFE L7256, ik

BN ZRNE LTSN ah D & LTS,
B 5 9MH EE - BREEAORKT — 7, S - BB DL NS N T A

59



7, Va—R, A7 —%y FEFHLTZEL, KOMRFTLHIE
INTEDEHT 7 AV, ZTOMEROREN,
B 16 k6 FlRl, EE, TH, FAX—, FROEE - aY—rTars 7
NIET YT —T v, AT v — R OEERK, & OMEFEORE
W 410 gy - BEEARCEEUMAO RS, CD 08 ., BROEZBRIIET %
TEMOTRME, A T4 ANTLDESE - BF - WS - B - SCEE#RO
fEflt, 2 OMIFEFEDOEES

IPAU 12k % &, ZOAMBKROME b EERIZEY T 2 S0 OHEr OF kL
725, BlZ1E, TAustralian Classical Music Group) D X 9 7248k, #kAI103 720
ELTHEME 72D, 72720, Zoa, HEREE NN ERT 52 & 2nmT+072
AFLE TR 5 2 & CTRRTE D AREMENH 5.

(3 —3) ETFLZEOFAMEOREEZ L 5 Al OZAL o IHENE

HEEADRARNTH D0 =ETHDHNTHERD,

ARADHEFAL TWOIUE, — AL RTTRWVIRD Bk E 705, 7ods, HFEARELAIC
L5 &, BFELUIHTEL D —EE(Common) R4 FTTH HBE, Uik F4 U
EEEL DAL TH- THHBIIED S 20,

B EENRFLEN SR DPEAHE LTS, TOATRNAEL TRWLEAIE, &
LR DATREMEN B DD, AL XITEMTH DAL, FEEHLE & OREFR TRtk
5 41 SR OVRNESS 48 S/ X D s Ox 8 L 72 %,

IPAU 1%, 41 OBEREEDDOIIIEFICREECHS & L, FEFIL, Tio
FUTHE U THERS XU THFEERE DIHEE DAL NO S D TH 5 & BT 2 A6E
MRS L ENEHWT 5L LTS, £L T, FNZEBEFTT X TOERNEET S
—J5, FEEDERHRANIIE L2RT T e a0 R, ARSI CREZ L
WIS 2 0 SO VREELS, Z ORI SUIEBDNEANEBRTHLDOTHLH, X
RM%A S ADSNGREPa S TR R L QD L\ o7 X 9 2B A HRERHEE ) &
ZIERNAMNE I MENI LD TH D,

(a) SBEEIL, FEEOHLLLTIENS TOAIEEEN, FOL4HI1% R OHENT
TR SEAELNERT LD E LTHALEAD D D E D NEBLE LT
5720, %< DA/ ANBEDMKEBD N LR CL4RTEFF> T D720, ORI
NH Y SNTZHDTHNLH HIEEFNN FTOLHEI, W XIIZOMEETH D)
IZEBT, HEENZDX IIZBE XD RMEIEL b, WIS, #ENR AL
WEFD, FRIMEFTOT O LWARTORS, HEEIIYZEAANDOZ LT3 2
SSE AN

(b)  ZOAHIN IO TWDREDEAEET 5, 4 HOHS T, HES
(3, ERZED DRFEDNIRRFED AL NN, MO DF BTN D R
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HIFRD & % 578 & 13 LT LITSE I ERAR e 0 BT BN T, IRV o — B
ATRGET D Z LW LT D,

(c) ZOHFDBIINONTWDE &, Z ORI Y — E A0KE T 2 43 B OB
PEDFPHDZLENMEETH D, i XTI —E R &, ZOAFINR L MBA TN
DRFEDE & OBENEE TH DT L, HEBIITOAL A EBRNH D &
BARTUN

(3 —4) #BF10OHBEDH|MHF
HARER: 22 VB B S D,

(3—5) AL VLI 2 #E L5606
WA & UTHAERLRICEZ Y 97256 T, HFERT D OFHIC X 0 @l
AL TND ZENFEATE T, BEDFRETH D,

(3 —6) AL OFEHEEEH
=N KD HFEDY S, PaREIESE 43 LEERITEIO FIREMICE S T 256035 5,
PAREYEER 43 -1, [P ST & N OV DGR T DR R ERO 72901,
F DPGHE A E DRG I X T — B R OW T T 5 2 & NI U TIRR 242 U 5 &
N HBEIE, MEOREM T — B RIZDOW T ORGSR R TR L2 U d7s
572V | &L, PEtEdEA~ =27/l part 29, 4.4.1 [ZBWT, ADLRENIOWTHIC
SHENHANEICONTIE, TigE220),

MFPHHE DA FINAA T, PO RE RV TWEAIE, SRUITHEEIE
BRSSOV T, ML FHEED B DA RT 2Bk 5 Z LIZHOWTRET
DT ENMELTRD,

F7o, —MRANCE 43 RIS HEMERRIE, FEERICAEARANITIE, HDRIE
DRI T DI BN TYEM A DL IR AL Th - ThiEMH Iz, Bl
X, 2707w bRy MZdHD, TWG Grace] (1860~1900 FHI IR LI=H4 727
V7 MEFR) WO ATHROFERIL, FEORRLDE L THRIND Z ENEL, £
DIEFROTIRBE DNy NEHEEEL TND Ly, 7 RS AR oo e s+
D HDO TR,

LarL, SAEORR, THEOARFOARTRCEBROEENHDR, 16 OMESET
SR L > TEEEN TV D Ebius, (EORUARHFES TR U 43
FICHES HEGIRPUIRAEES N, AFTDHANE LTRSS (EERE~ =27V
part 29, 4.4.3),

ZZT, HBAEANTILLIT O 25T T D,
(a) Jelcic v Elvis Presley Enterprises Inc [2008] ATMO 103(% %1 :
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(McDonagh J) at [17]

ZOFEFNL, HREEANREE TElVisFINANCE] 27 7 A F 2 A —E X {[ZHOWTH
FEL7-& Z 5, Elvis Presley Enterprises Inc., 23NHFARGEIZIY [Elvis) 254, A
LB FETHLTIER « TLAY =TT L —ERXTH D & Ml URER DX
TN dDH & L THEEZ LTI H B Th 5, Elvis DFEN T 7 A T AP —E RITD
W CERNRERIZ 5| & Z A RetEN & 2 oW\ T b=y, B2 [FINANCE)
W) SCFEORRIT TElvis] &V D ARTEME S 7200 T, HinClRR 25| £ 2 97T
PRIZZ LW Elr S, BEREEIERO b e o7z, iU, [Elvis) 2HFEAD
HEIChHoT2Z bbb, 2720, HEREANL, L, HEAREO~Y— %,
AT LAY —RAEBEZEDL D, FIZIEXFH—E0 7] OFREED, HW
Uy VT A=Y 7p B A i LT e Ae B, BERFNL NIRRT, MiEE 2T
o Z 272720 LIV IR RTW 5,

(b) Subafilms Ltd v Tenancy Management Pty Ltd [2006] ATMO 11 (23 January
2006) F:

HIFEADY Tyellow submarine] (X 3C7) DOPFGHE 255 42 I Y— B R IOV CHFE
L7l Zh, BE= ML AXDif LA —TH Y, AARERIN—TDE— FL X L]
SOBWRN S D L IHEF Z I U XRIFORBZNNH D & UTHERFE D BiEh H
LY THONISHfTH D, —RIRERGRT AR ENCE LT, B — LR O
PRRSNTZY, FEHROXZIZIZZRVIZWE LT, BFEP LU bivkeno
72

(4) ERHECH)
<PEHEFE 175 PR 1>
Tkl 13, HoEDFEE LTRG-S D i UT Y — e A &, fADKEL
L CHGG DU 3RS 2 Pt U T — B 2D B3 S 72Ol 5, SUIEHFE

DI TH 5, |
[ TEEER )\ T, 556 551
(#%)

<PEHEEES 41 5 HEAORESXUIY— B R 23R8 LAV FEE(20138 4 4 AIERE) >

(1) An application for the registration of a
trade mark must be rejected if the trade
mark 1s not capable of distinguishing the
applicant’s goods or services in respect of
which the trade mark is sought to be
registered (the designated goods or
services) from the goods or services of

other persons.

()P G HREIE, 2 OFFIEDS, Bz R
DTN D HFEA DR UT Y — B AGEER
S SUTFRE Y — B R) A DR S ST —
EANGIAIT D Z ENTE WA,
IR ER Y AN D AV A VA AN
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Note: For goods of a person and services of
a person see section 6.

(2) A trade mark is taken not to be capable

of distinguishing the designated goods or

services from the goods or services of
other persons only if either subsection (3)

or (4) applies to the trade mark.

(3) This subsection applies to a trade

mark if:

(a) the trade mark is not to any extent
inherently adapted to distinguish the
designated goods
or services from the goods or services of
other persons; and

(b) the applicant has not used the trade
mark before the filing date in respect of
the application to such an extent that the
trade mark does in fact distinguish the
designated goods or services as being
those of the applicant.

(4) This subsection applies to a trade
mark if:

(a) the trade mark is, to some extent, but
not sufficiently, inherently adapted to
distinguish the

designated goods or services from the
goods or services of other persons; and

(b) the trade mark does not and will not
distinguish the designated goods or
services as being those of the applicant
having regard to the combined effect of
the following:

(i) the extent to which the trade mark is
inherently adapted to distinguish the
goods or services from the goods or
services of other persons;

(i1) the use, or intended use, of the trade
mark by the applicant;

(iii) any other circumstances.

[ : T 2EOMEM KO [HorHEDO—E
A TOWTEL, F6 551, |

2B HFEEDS, 5 3 MU 4 HOWTI
MTEZE T DA IZIRY, A DR XL
BeHs I SRR ERG S TR E Y — B A &k
TAHZENRTENET 5,

(3) Z DI, LT ORI DWW CHEAT 5,
(a) MR%PEEEDS, FREM M U R eSS %,
fttl A OO Pt XIS & BI9D DICARERY
WL TR 5T,

(b) Y% HFEAD, HEEADO LD L LT
TE R TR E s = EBRICHRB T X 52
FEEC, HEE XA HREICRR DRt %
EF L Cu7auy,

(4) Z DL, LUFOREECOWTEM T 2,

(a) 4E%PatE X, R X IR ERE %
N DPE S XNIEES BT 2 DI, 5
PRI, TRV AREMICHE LT
B3,

(b)MELPGHEI, ROMETINEA ZIE L
T, HZfaER UL EES & A O
PE AR SIS Tdo D LRl L7y, U3
SREIZRR L7220

Q) PERE N R EE L XY — B A AR
T 5 DTG L TV DR,

(i) HFR AT & 2 PR O BLE O S X
R DOEX,
(ii) 2 DD B &P 2 IR,
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Note 1 Trade marks that are not
inherently adapted to distinguish goods or
services are mostly trade marks that
consist wholly of a sign that is ordinarily
used to indicate:

(a) the kind, quality, quantity, intended
purpose, value, geographical origin, or
some other
characteristic, of goods or services; or

(b) the time of production of goods or of
the rendering of services.

Note 2: For goods of a person and services
of a person see section 6.

Note 3: Use of a trade mark by a
predecessor in title of an applicant and an
authorised use of a trade mark by another
person are each taken to be use of the
trade mark by the applicant (see
subsections (5) and 7(3) and section 8).

(5) For the purposes of this section, the
use of a trade mark by a predecessor in
title of an applicant for the registration of
the trade mark is taken to be a use of the
trade mark by the applicant.

Note 1: For applicant and predecessor in
title see section 6.

Note 2: If a predecessor in title had
authorised another person to use the
trade mark, any authorized use of the
trade mark by the other person is taken to
be a use of the trade mark by the
predecessor in title (see subsection 7(3)
and section 8).

(A1 RS SUTS— B2 ZRHIT 5 DICA
BRYIZHE L TORWREER, KEos, &

A& LTTRLZ R T DIl S o1
TR S ILDMEIETH S

QPN TV — v A0fEE, B, K&,
AR, ks, JRPEH S IZE DOMOKHE ; X
',

(b) P& i D AE FERE S 33— B A D4 fk iR
#, 1

[E2: TH2EDM KO [HHEDY—
B2 IZOWTIL, #6 B, |

[ 8 : AN DRIMERIEIZ L 5O A
B O NZ X AP OF s A, WIh
DA, HBEANZXAEEORER & 27
ENB(B) O 7 5QB) KOS 8 :2M), |

GIAZLOM A F, Pt HRE N O RITHE
MBI KD AIE, HBEAICL DY
HEEOMERTH D L T,

[E1: TH2EOMN KON THHHEDH—
ER| IZOWTIE, 6 &S5, ]

[ 2 : AIMERIE DS, Mo I S ekt o fl
AZET HHERE G LTV TETE, A
2K D YFEPED & & D HFFEERIE, Al
MERIE I L2 MEEPIE DR Ch 5 & 72
FTCEE 7RO KROE 8 KL, )

<FAEgA~ =27/ Part 22, 16. Surnames(FS)(BE3R) >

16.1 Surname only
Surnames, unless they also have a

meaning which refers directly to the goods

16.1 A5 DI
£, RBEORE S X3 — B R 122\ T
HENRERZ > T A58 %K
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or services In question, always have at
least a limited degree of inherent capacity
to distinguish. To decide whether a trade
mark consisting of a surname is capable of
distinguishing the designated goods or
services of an applicant from those of other
traders, it is necessary to first consider the
extent to which the trade mark is
"Inherently adapted to distinguish" those
goods or services. A trade mark is
considered to be "inherently adapted to
distinguish" if it is one which other traders
are not likely to wish to use, in the
ordinary course of their business, without
Therefore, the

commonness of a surname 1s one of the

any improper motive.

guides to the extent of inherent adaptation
to distinguish that the word has in
relation to the applicant's goods or

services.

16.2 Search For Australian Surnames
(SFAS)

A list of all surnames which occur on the
electoral rolls of the Australian states is
available for on-line searching by Trade
Marks Office staff. This is called the
"Search For Australian Surnames" or
SFAS. No information on given names or
addresses appears on SFAS. An inquiry
simply indicates whether a word is a
surname and the number of times it
occurs on the electoral rolls, that is, its
"SFAS value".
make-up of the Australian population,

Given the cosmopolitan

most significant surnames are likely to be
found on the SFAS search and no search is
made of foreign directories.

x, Wi, PR EBRONTREER, K
EH 7 1B T 5, LT85 PR
23, HEEANOFEE Sz pEih X3 — e A
ZOFEF ORESL SUT— B R BEkAIC
XD ENEHWTT D, FORGinUTY
— b 2% TAREWISERIL 9 5] £ ORsE
OFIPHZ ETHBETHHLEND D, RGEN,
ANIEZ2 B D 22 il O iR T B W)
T, MOEFEMEHA L7z EidEbent
DTHDHRG, REMNSGEN NN H 5] &
EZbND, LEN-T, 4Ricdi@mt s
DI, HFEADOREMS T — R ICEh#E L
TEENFFORERNTTRR D & 2 FilH %
T HA RO—D>THDH, LWVHHTHD,

16.2 Search For Australian
Surnames(SFAS)(A—A 7 U 7 ND4F
e

F—A b T VT OB OEEZE N4 HICE
WL TAECTETRTOLTOY A M, P
JROBIZ L > TAH T A Y —F %FH
TX 5, ZHiE lSearch For Australian
Surnames] XX SFAS & #r&5, SFAS
TII F D4 Hi(given name) LTI DU T
OfFHRITFRNLR ), BEITITHIZ, SHEN4
FTThHDHINGNE, BEANLBIERNS
B, 77200 ISFASE] NERIND, &
— A N7 U T ONBRERDEERRIZ 72> T
WTh, 1FEAEDHNT-4TH SFAS
P —F THROND ATEEHED W, 272
WOIINEDT 4 L7 R DEDTH S,
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The SFAS value gives a measure of the
commonness of the surname and therefore
of the likelihood that a trader with that
name would wish to use the name in
connection with his or her goods or
The the

surname, the less inherent adaptation to

services. more common

distinguish it will have. As a general
rule, an SFAS value of 750 or more will
tend to indicate that the surname is
sufficiently common to warrant raising a
the
nature of the goods and/or services must

ground for rejection. However,
be taken into account, that is whether
they are specialised, commonplace or
somewhere between these extremes.

For example, if the SFAS value is well
over 750, but the goods are cyclotrons or
railway coaches, the likelihood that other
persons will need to use the name on those
goods 1s low enough for prima facie
On the other hand, if the
trade mark is to be applied to easily

acceptance.

produced and commonplace goods such as
clothing or cakes, there is a much greater
likelihood that another person would wish
to use the same surname on their similar
goods.

(CLTI)

Z @ SFAS fil, 45O LD
ML, ZHUZL ST, ZOLARIERFOEERN
ZDOAHITZE B 5y OpsEin X T — B A BE
LTI L7 & B D R E 21— 5, 4
TR THIUTD DT E, KGR 5858 )
KL 725, — A7 & LT, 750 LIk
® SFAS fii7s s, ZOX T FELTH
52 EEI M N B Y, YIRFEE ORI
D, LR, ZFOREM MOV UL
P—ERAOMWE, ZNHRREREH O, &
D ST O, L <VEEOMfREGD £ 2
NCH D HDOE D I ITBEIZ AN DY
ERD D,

il 21X, SFAS fEMEIC 750 Z# 2 T
T, ZORERNYA 78 ha RghE DR
HTH DAL, SR HME S FEmICZ
DL FTEER L2272 &7 W ATEENE
ML 72D, — T, TOREGED, LR
BEIREODL IR IEEINDGH Y
SNT-EmICEA SN 551, thEnEo
EFEOBLL LR R U4 R L
W ETEDD FTREMED MR TEIL 72D,
(LA T HE)

<PFEtEHEA~ =27/ Part 22, 18. Name of a person({fl A4£)(EER) >

The addition of a given name significantly
reduces the likelihood of someone with
that surname wishing to use the name in
connection with their goods or services.
The name of a person will be considered

T4 wi(given name) ZfFF 292 &1,
P XX — B R ICERE L CARTE T
HZEEFELTHATFEMHT 5 ADFEE
MaEE L <R EE5, MAOLHNE, (1)
BRE LTOARIDEILT, (2) pin LU
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capable of distinguishing unless (1) the
name as a whole is common and (2) the
goods and services are commonplace. A
trade mark consisting of the name John
Smith in relation to clothing would
therefore attract a ground for rejection
under s41 whereas most full names would
be considered acceptable.

—EZARH 0 SNTEHDOTHLHLGEERN
T, W Inb D EBEZBND, LT-
MoT, %L DT NF—LPEERHEE B 2
HINDHDIZK LT, FERHICEE L7z John
Smith &9 ARG 72 DRGREE, o6 41 55
DOBUEIZ L DHEAEHHICEZ YT 57559,

<FEH~==7/V Part 29 Trade Marks Likely to Deceive or Cause Confusion, 4.4.1

Names of Persons >

If a trade mark contains or consists of a
name of a person (or group of people)
which 1s well known in relation to the
specified goods or services, the provisions
of section 43may be triggered. Such names
could consist of the given name, surname,
combination of both or known nickname
for the well known person (or group of
persons).

For example, if an application 1s filed for
the same name as that of a well known
person, and the goods or services are
clearly likely to be perceived by consumers
as connected with or having the
endorsement of the well known person, or
that he or she is involved in the production
of the goods or the supply of the services,
the provisions of section 43 may be
triggered. Connections of this kind would
exist between the name of a well known
swimmer and "swimming costumes' or the
name of a well known cricketer and

"cricket coaching services'.

In these situations if the application is
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submitted by the well known person or it
is clear from other available information
that the applicant has permission from the
well known person or their representative
to file for the well known persons name, no
section 43 ground for rejection will ensue.

However, if the examiner is not satisfied
that the relevant relationship exists
between the applicant and the well known
person referred to, grounds for rejection
may be appropriate.

If the trade mark consists of or contains a
name of a well known person and the
application is in respect of goods and/or
services outside the area that the person is
well known for, then careful consideration
of several factors in combination, informed
by research, is required.

Firstly, the examiner will have to consider
whether consumers aware of a particular
well known name are likely to see the
name as referring to the well known
person, rather than someone else with the
same name. The more common the name,
whether it is a given name, surname or
combination of both, the less likely it is
that this
assumption, as many well known people

consumers will make
have names shared by many other people.
Conversely, a highly distinctive and
unusual name shared by very few people
1s more likely to be assumed by consumers

to refer to the well known person.

Secondly, the particular field in which the
name is well known is relevant. In today’s
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market, consumers expect certain persons
with a high profile or celebrity status to
endorse a wide range of goods and
services, often completely unrelated to the
areas in which they are well known and/or
have expertise.

Thirdly, consideration is required of the
extent of connection between the field the
name 1s well known for, and the goods
and/or services specified. The closer the
link between the goods or services and the
particular field in which the name is well
1s that
assume a

known, the more likely it

consumers are going to

connection to the well known name exists.

While all the above factors are relevant,
the question that the examiner must
ultimately decide is whether the trade
mark conveys a connotation that the goods
or services have a connection with or
approval of the well known person(s) to
such a level that confusion or deception is
likely to occur within the relevant sector of
the public.
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